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important issues of law raised by the Amended and Restated Petition that the Commission must 
resolve.  (CLEC Response at 3 (“The CLECs agree that two of the fundamental issues presented by 
Consolidated’s Amended Request requires legal briefing and analysis.”).) 
 
Consolidated believes that the Commission should initially consider three legal issues for briefing: 
 

I. Whether the FCC’s Forbearance Orders are a “change in law” under the WPP; 
II. The source of the Commission’s jurisdiction, under state or federal law, to require 

Consolidated to continue to be subject to the WPP in light of the Forbearance 
Orders; and 

III. Even if the Commission determines it has jurisdiction, whether the public interest 
requires that the 271 checklist items be enforced against Consolidated given the 
FCC’s Forbearance Orders. 

 
Consolidated submits that the Commission can decide each of these issues as a matter of law and 
without the need to develop a factual record.3  For example, if the Commission determines that the 
FCC’s Forbearance Orders are a “change in law” and the Commission has no jurisdiction to require 
Consolidated to continue to be subject to the WPP in light of the change in law, or that there is no 
legal basis for any continuing obligations under Section 2714 after the FCC’s Forbearance Orders, 
then Consolidated must be relieved of its Section 271 WPP obligations. 
 
When the Commission decides the legal issues on briefs, Consolidated believes that this proceeding 
could be resolved completely.  If issues remain after briefing that cannot be resolved as a matter of 
law on briefs, however, the Commission can then determine what procedural tools are best suited to 
resolving any remaining issues.  For example, if the Commission rules on the legal issues and 
determines that a factual record is necessary to decide specific non-legal issues, it could allow 
discovery on those issues of fact at a later stage of the proceeding when those issues are more 
capable of clear identification.  Until the legal issues have been resolved and the disputed material 
factual issues identified, the parties should not be exposed to the resource-intensive discovery 
process on a broad range of issues that are neither relevant to nor probative of an issue that is 
determinative of the outcome of the proceeding.  Thus, the briefing process will promote efficiency 
overall, and avoid discovery until discovery is determined to be necessary.   

                                                        
3 The CLEC Response identifies two fundamental issues that require legal briefing:  (1) whether the FCC 
decisions cited by Consolidated constitute a change of law within the meaning of the WPP; and (2) 
whether any change in law requires the Commission to take action related to the WPP.  (CLEC Response 
at 3.) Consolidated believes that these issues are subsumed within the three issues identified by 
Consolidated in the text above. 
4 Section 251 obligations that are similar to or duplicative of Section 271 checklist items may still be 
enforceable through interconnection agreements and Section 208 complaints to the FCC, but the WPP 
arose from the protections afforded by Section 271 (which the FCC has determined are no longer in the 
public interest), not Section 251. 
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The CLECs agree that there are important legal issues for the Commission to decide in this 
proceeding, and those issues of law do not require the development of a factual record.  For the 
reasons state in this letter, as well as in the Motion to Amend, the Commission should confirm the 
legal issues upon which it desires briefing and establish a briefing schedule.  If it desires, the 
Commission could coordinate with the Maine and Vermont Commissions to accept briefing on the 
same sets of issues to streamline the briefing process.  Alternatively, Consolidated requests a case 
conference to discuss the appropriate procedure for addressing the legal issues relevant to this 
proceeding and any factual issues that may remain after the legal issues have been decided. 
 
Please do not hesitate to contact me if you have any questions concerning this filing.  An original and 
six copies of this correspondence is hereby provided.  An electronic copy of the complete filing will 
be submitted via email.   
 
Respectfully submitted, 
 

 
 
Patrick C. McHugh, Esq. 
  On behalf of Consolidated Communications 
 
 
Cc: DT 19-141 Service List 


